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PREFACE 



This booklet focuses on the work o£ the California Supreme Court and the 
Courts of Appeal. These courts help to insure that ours is a government of laws 
and not of men. Specifically, appellate courts make sure that trial court decisions 
are the result of the application of laws to facts; rather than the result of a 
•trial court judge's personal ideas of right and wrong. - 

Our judicial process is iji5)erfect because judges are human and hence 
fallible. But the systOT. does represent the use of the "common law*' method 
developed and tested over hundreds of years in the Anglo-American tradition of 
justice. The comiion la;w grew out of the local custOTis and t^ules of early Eilgland. 
For example, if a man rented his ne?.ghbor a plow, the neighbor was^ bound to 
return it in good condition.. Canmon law in the United States has been formalized 
by a long series of court decisions,. recognizing and enforcing these early custofns 
alid rules . ' 

The Supreme Court and the Courts of Appeal apply the laws passed by 
our Legislature to the facts that the judge or jury decided were tru§ after 
they weighed the conflicting .evidence^ presented during the trial. When there 
is no written-down statute or law that covers the facts of a particular case, 
the appellate courts will apply the common law to the case. That is, the court 
will look-back over all of its earlier decisions to see how It decided similar 
cases in the past. The justices will also look at' the common law principle 
used to decide these earlier cases to see if it is still valid. If the princi- 
ple is still a good one, the justices will decide this case^the same^way they 
decided earlier, similar cases. If the changing conditions" of society have 
destroyed the reason for the principle, the court will reject it and establish , 
a new principle on which to-'base this and future decisions. The new principle 
will be based on the conditions of today's society. 

,In rare instances, the Supreme Court and Courts o^. Appeal must decide 
whether a law passed by the Legislature is consistent with \fie priftciples stated 
in the United States and California Constitutions. When an appellate court 
finds that a law is contradictory to, a constitutional provision, the court must 
declare the law unconstitutional and, thus, void. Such decisions test both the 
scholarship and courage of the reviewing judgds. To declare *a law unconstitu- 
tional is usually an unpopular act, whether it declares the right of members 
of a minority race to schooling, housing and employment, the right of a person 
charged with a brutal murder to a fair trial, or the inability of the majority 
to impose its standards on the ^minority in areas where the Consitution says it 
cannot do so. The rule of law .requires that judges make unpopular .decisions 
when they are necessary to uphdld the Const^^trrd^^ 
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It is the purpose o£ this booklet to explain the manner in \Aich the 
reviewing courts ot California perform 'their vital functions. Only if these 
courts are staffed by judges of ' integrity, indepoidence, ability, and courage 
can the legal syst'em of California operate effectively. If '^this booklet teaches 
nothing else, it vdll have achieved its purpose if it il,3LuStrates the need for 
the citizens of California to insist upon a high caliber judiciary tiiat can and 
vdll do its job. 




Robert S. Thompson 
Justice, Court of Appeal 



Site of San Francisco, m' 1848 



.SAN FRANCISCO WAS A- BUSY, EXCITING PLACE IN MARCH 1850. Gamblers,/ 
sailors, merchants, and farmers jostled each other on the city's streets. And 
everywhere bearded miners, .their pouches filled with gold from northern claiijis, 
talked confidently about the wealth in California's hills and streams. 

Businessmen sat together in newly-built offices and planned the ship- ' 
ment of goods. Some wanted to bring lunber, nails,, brick, and glass to the area. 
Others wanted cabbages, artichokes, and potatoes from the south- -venison, bear,' 
and salmon from the north. A few men even talked about the time when a railroad-- 
running all the way from the East Coast- -would carry goods to San Francisco. 

Many kinds of people came to the city in those days. Some were even 
reckless adventurers, eager to make their fortunes, quickly and move on. Thejre 
was lawlessness--but there was also a sense of order and justice. 

Three men contributed to this .sense of justice. They were Serramus 
' Clinton Hastings, Henry Lyons, and Nathaniel Bennett- -the first justices of the 
California Supreme Court ^ They met together" One cold day that Nferch and heard 
, the first cases ever brought before the state Sipreme Court. 

The three j,ustices knew they had a lot of hard work ahead of them* 
^California was soon to be admitted to the Union, and the state's formal syston 
oi courts had just been set up. But the men had help in setting up the courts 
and applying the law. They knew the basics of English C0NM3N LAW.* They were 
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familiar with the United States Constitution* They could refer to the rich 
traditions of the Spanish and Mexican legal systems. And, of course, they had 
the informal rules of the miners themselves. 

Where did Califomians get the right to set up their .new judicial 
system? The Iftiited States Constitution gave the model for three branches of 
government. It outline4 the organization and duties of each branch. Califgmians 
followed this model when they adopted their first" Constitution in 1849. The 
Constitution set up the original California court system and gave the courts 
their power. In addition, the structure of the early courts was influenced by 
the Spanish-Mexican court system, vtfiich had existed in California for many years. 

Historical Background 

SPAIN STAKED A CLAIM TO CALIFORNIA THROUGH COLONIZATION. The Spanish 
set vp a series of forts, missions, and faming villages throughout the entire 
West. For a. long time, the commandantes of the forts and the padres of the 
missions depided questions of law. But gradually the Spanish introduced th^' 
alcalde system into California. The alcalde was a combination mayor, sheriff, 
and justice of the peace. His chief duty, however, was to settle disputes in 
his village. People generally liked the alcaldes; they decided conflicts quickly, 
often according to coimion sense. 

In 1822 Mexico underwent a violent revolution. The Mexicans won inde- 
pendence from Spain, and they, too, claimed .California. Mexico kept the alcalde , 
system of justice for some time because it seoned to wrk well. But later, in 
its constitution of 1837, Mexico set up a more complicated system. There were 
several kinds of judicial officers with different duties. The judges with the 
highest authority were called Judges of Second Instance. IVhen a Judge of Sec- 
ond Instance decided cases in his .own district, he had power to rule on appeals, 
flliat is, he could decide whether or not a lower court decision was fair. In 
this way Judges of Second Instance foreshadowed the Courts of Appeal justices 
w^ have today. 

When the Judges of Second Instance met as a body, however, they were 
known'as -the Superior Tribunal. The Tribunal's Job was to rule on appeals, too* 
Tribunal judges had the final word on any case that cme to tliem. T So they were 
much like our present Supreme Court justices. . 

. Americans knew. about the Mexican court stnictufe when they took control 
of California in Ihe mid -nineteenth century and set \jg their own judicial sys- 
tem. , They kept some of the same Mexican courts. They even kept the same names. 
But jchey changed l^e Mexican system in two in^KDrtant ways. They modified* the 
Mexican Superior IVibuna)! and called it the Supreme Court. And they did away 
with ^he Courts of Second Instance--the intermediate appellate courts- -at 
leas"^ for a time. - 
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Structure 

THE HIGHEST COURT THAT THE CALIFORNIA CONSTITUTION OF 1849 establishea 
was the Supreme Court • At that time .the Supreme Court consisted o£ a Chief Jus- 
tice and two Associate Justices. The Legislature elected the justices, who 
served six year teims. ' * * *^ . 

How did^^^Se* first Suprofne Court spend mos1;,of its time? Justice - 
Hastings and his* friends had much to do because ''an unparalleled immigration had 
brought with it an unparalleled amount of Utigation . . The first reported 

Suprone Court case was People. v. Smith. Several men were accijsed of murdering 
some Napa Valley Indians , burning their lodges , 'and destroying their crops . The 
men asked to be released from custody because, they said, the warrant for their 
arrest wasn't valid. Justice Bennett decided it was. However, he Jet them out 
oi;, bail. In those early days in California, there were nonsecure jails in 
vtfiich the men tould be held until their trial. 

The case of People v. Smith was unusual because the Supreme Court 
didn't hear many CRIMINAL appeals. Most matters then were CIVIL- -disputes over 
wages, shipping contracts, damaged goods, and farm land. Because the court sys- 
tem was new, the justices also had to decide questions ^about their authority 
and the power of the lower courts. The California Constitution wasn't always 
clear on which court should handl^ which cases. 

Supreme" Court Changes ^ 

THE SUPREME COURT HAS CHANGED SINCE THE DAYS of Justice Hastings. For 
example, the California Constitution of 1879 increased the number of justices on 
the Court from three to seven. And it changed their terras from six to twelve 
years . 

The Supreme Court hears cases for about one week every month, except 
during the suraner. It meets to hear these cases in Sacramento, San Francisco, 
and Los Angeles. It can hold special sessions in other locations if, necessary. 
The, Supreme Court's main office is ir\ San Francisco. 

No matter where the Court sits, however, all seven justices listen to 
arguments on all cases. What happens if one justice is sick or disqualified from 
hearing a certain case? Then another judge- -usually a Court of Appeal justice 
or a retired Supreme Court justice- -takes his place temporarily. • 




Qualifications AND Selection 

BEFORE A PERSON CAN BECOME. A SUPREME COURT JUSTICE, he. must have been 
a California attorney for, at least ten years. Or he must have a judge of 
a municipal of superior court or a justice of an appellat;e court for ten 
years. Or a combination of the two- -for exaji5)le, an attorney for five years and 
a judge iov five' years. , . * 

' How is a ne^i^ justice chosen? The Governor appoints him, but he must 
be approved' by a special group, called the Commission on Judicial Appointments. 
This Comniission is madp vsgi oi the Chief Justice of the Supreme Court, the State 
Attorney General, and the senior' Presiding Justice of -fhe Courts of Appeal. 

Once appointed, a new justice serves until the next .time an election— 
is held for Governor of California. In that election the voters are asked if 
the justice, should remain in office. If they decide he should, the justice 
stays on^the Court.. ^ Otherwise the Governor must appoint a new justice. 

COURTS OF APPEAL 



Historical Background 

- UNLIKE THE EARLIER ME)^ICAN SYSTEM, the first California judicial sys- 
tem didn't include inteimediate Courts of Appeal. But the Sipreme Court found 
itself with more cases than it could handle. So the people of the state passed 
a constitutional amendment in 1904 tha,t created the District Courts of Appeal.' 
The amendnent divided California intoVthree districts. Each had its own appel- 
late court. The First Appellate District Court met in San Francisco, the Second 
in Los Angeles, and the Third in Sacramento. EacI^ court had three justices. ^ 

The cases the appellate court justices decided in 1905 were similar to 
those they hear today. There were appeals from cases involving wills', contracts, 
personal injuries, libel, burglary, and murder. These appeals brought up ques- 
tions of lower court error • Perhaps the lawyer appealing the jdecision thought 
certain evidence shouldn^t have been admitted during the trial. Or perhaps 
he questioned some,thing the judge said to the jury about the case. 

' - ■ J ■ ■ • ' ■• 

Appe|llate ^Court Changes 

LIKE THE SUPREME COURT, California's intermediate appellate courts- 
have changed since the time they were created. One constitutional amendment 
changed their official name to the Courts of Appeal --dropping the word ''Dis- 
trict.'' Other amendments increased the size and number of the, comets. For 
exajT^le, two additional app^la^te districts were created in 1929 and 1961. And 
several new divisions of justices were added to the appellate districts to help 
with the growing workload. , . - • - 
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Today the Courts o£ Appeal are divided into five districts with thir- 
teen divisions and fifty-one justices: * • ' - I 

Fir^st — Sdn FranoisoOj 4 divisions with 3 Justices in each division^ 

Second — Los Anaeles. 5 divisions with 4 justices in each division; 

. * 

Third — Sacramento j 1 division with 7 Justices; 

Fourth — San Diego ^ 2 divisions with 4 Justices in San Diegc^ and S in 
San Bernardino; and 

Fifth — FresnOj 1 division with Z Justices. 

' ' The justices in each division hear 'arguments for a few days every 
month. The rest of the time the justices study the cases before than, do 
research, discuss issues with the other members of their court, aiid write explan- 
ations of their decisions- -called opinions. Normally ^:hree jjustices hear and 
decide each appeal. Two justices have to be present in order to hear the appeal, 
and two must agree on a decision. If one justice is sick or unable to hear a 
case, a justice from another division in his district may take, hiis place. Or a 
justice from another district.* And at certain times, a retired appellate court 
justice or a superior court judge may serve temporarily. 
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■ ' 'QUALIFICATIOHS.AND SELECTION 

'T- : r ^ 1 : , . ^ 

^\ ' LIKE A $UPREME COURT JUSTICE, a justice of a Coyrt of Appeal has to 
meet certain requirements. He, too, njust liave been a California attorney for 
ten years^ Or a -judge of a hamicipal or si5)erior court . Or a combination of 
the two* , ' ' ' ' 

' ' The Governor appoints Courts of Appeal justices. They must then be » - 
approved by the Commission on Judicial Appointments. When th^ Comnissibn approves 
-a Court of Appfeal justice, its membership includes the Chief Justice of the. * 
Supreme 'Court, the A'ttomey General, and the Presiding Justice of the Court of 
Appeal in the aff ected„,district. ' , , * . 

] . ' \ 

A new appellate justice serves until the next time an election is held 
for Governor of California. Then the. justice runs in an election in his dis- 
trict, and' the voters decade if he should remain in office, If the voters . 
approve I him', a justice remains on the^ bench for a twelve year teim. If they 
don't,, the Governor will appoint a new justice. ^ 

^ ' ; ' . ^ Jurisdiction ; ; . . 



NOW THATV WE'VE LOOKED ArTHE 'STRUCTURE of the Courts of Appeal and 
the Supreme Court, let's see v*iat the justices actually do, What power do the 
apjpell ate "courts have? VJhat kinds of cases do t^ey handle? 

The appellate courts can act only when they have'JURISDICTICE,' Jur- 
isdiction means a court's power to- hear and rule on a case. The court must have 
authority, over the subject matter and people involved. If it doesn't, it can*t 
go ahead with the case. ' " 

• ' How does 'jurisdiction apply to the -appellate courts? .^Suppose you 
lose a lawsuit in the Alameda County Superior Court and you want to appeal. 
You'd like to file in' the Court of Appeal in Los Angeles.- The justices in that, 
court just heard a case much like yours. Xhey said the lower court's decisibii 
was wrong and ordered a new trial* Can you file your appeal, in Los Angeles? 
No.. You have to file in San Francisco in the Court of P^eal for the First 
Aplpellate District, Only the First Appellate District has power, to hear appeals 
from cases in Alameda .County. . ^ . . ♦ - r ^ ' . 

* * - * ■ 

Both th« Courts of Appeal and- the Supreme Court have two kinds of jur- 
isdiction- -original and appellate. Basically original jurisdiction means a , 
court has power to consider certain kinds of .cases for^ the first time. Appel- 
late jurisdiction meajis a court has power to review 16wer court decisions and 
decide whether or not they're correct. ^ ' 

: The jnain business of both the Courts of Appeal and the §upreme Court 
is to review lower court decisions and see if they're correct..>^ .This is their 
appellate jurisdiction. ■ : ^ , ^ ' • . 




But sometiraes\he appellate ^court5 haVe to make sure a loweir court— 
or board or person--is acting legally. Perhaps, the law won't allow a norinal 
appeal to" review this action. Or a normal appeal would take too long, because 
the problem is urgent. In this case, it's sometimes possible to file a new law- 
suit directly in an appellate court. Such a lawsuit is within^the court's origi- 
nal jurisdiction. The appellate court can make sure a lower court or an official 
is abiding by the law. . » . - 

ORIGINAL JURISDICTION • 



Writs ' ,^ 

t \ * 

THE APPELLATE COURTS HAVE ORIGINAL JURISDICTION to issue writs. .A 
writ is a court order. It commands a person to do, or stop doing, something. 

There are several kinds o:^ writs, including certiorari, prohibition, 
. and mandamus. In the past, courts followed certain rule^ in deciding whether or 
not to issue a particular varit* A court looked at the facts of the, case before 
it. But it also made sure that definite conditions were met before it granted 
a particular writ. >^ 

Today courts ^apply these rules loosely. Ai^.appell^^e court may decide 
to issue a writ if the matter before it is inportant aind ur^m^r -And if there 
is no other way to correct the problem- -for example, if you dbh't have the 
right to appeal. . " ' . ' 

HDwever, it's up to^the court *s discretion to decide whether or not to 
^grant a writ. The court looks carefully at the facts of your case. It decides, 
first, if any kind of w^it at all is warranted. If so, it then decides what 
kind. ^ • ♦ ; • 

«/ 

A writ is a safety valve. Perhaps you think an error has be,en made 
during the jniddle of your trial. You can't stop the proceedings and appeal right 
away* You have to wait until the trial ^s over. But you can ask for a writ. 
The court receiving your petition may agree that your situation is serious. It 
may also agree that you don't have any other means of solving your problem 
quickly and effectively. In that case, the court would -issue a writ. 

* In short, an .appellate court once used definite rules in deciding 
whether or not to grant a writ. These rules are now less inportaht^than the 
facts of your case and the court's judgment on how serious your problem is and 
how effective other remedies are. 
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Certiorari 

LET'S LOOK BRIEFLY AT THREE WRITS the appellate courts can issue. 
.Remember,' writs are part o£ the appellate court's original jurisdiction. One 
o£ these is the writ o£ certiorari. It is also called with wr|t o£ review. Its 
purpose is to a££iim, annul, or modi£y a, lower court order that can't be appealed. 
Certiorari can also review orders other than those issued by a court. These 
include orders o£ certain departments and boards-'-£or exanple, .the Department o£ 
Motor Vehicles or a local city council. The writ can even be ditected against 
individuals, such as state govemmmt o££icikls. 



OHIBITIdN \ 



PROHIBITION IS A SECOND WRIT appellate courts have the power to grant. 
This writ is used to prevent, or stop,, smething. It is directed against a lower 
court, corporation, board, oi^person. It £orbids the body to keep on doing what 
IV s doing. For example, the writ might be used against a board o£ supervisors 
that is making plans to turn a city park into a parking lot without proper 
authority. ♦ « 

Mandamus 



THE APPELLATE COURTS CAN ALSO ISSUE a third kind of writ-mandamus, 
or the^writ o£ mandate. This writ orders a lower court, corporation, board, or 
person' to do something. It might tell the, court or body to perform an act 
required by law. . Or it might order that someone be given a certain right or 
job to which he's entitled. 

Sometimes an appellate court may issue a writ that involves both 
prahibUion and mandamus. That is, the court tells a person or company that it 
must spp doing sdmetiiing and start doing something else. 

, . Case Example 

LET'S LOOK AT AN ACTUAL CASE in which a person applied ;£or, a writ. 
The person involved thought his case was s.erious. He also thought^ that a writ was 
the only e££e^ctive means o£ solving his. problem. , ^ • 

Gregor Myers, a student at a California high school*, was suspended, 
because of his hair length. The school had a dress code that didn't allow 
'^extremes of h^ir. styles." ScHool officials thought Gregorys hair length was 
extreme. Tliey said it was distracting and disnq^ted the educational process. 
Gregor argued that his suspension was. ^'arbitrary and capricious" and asked for 
a writ of mandamus. He wanted to force school authorities^ to let him return to 
school. ' ' . ► 



The court granted the writ. It said the schcx)l's rules were too 
vague and tJius unconstitutional; School officials were wrong to suspend Gregor. 



Habeas Corpus 



THE APPELLATE' COURTS HAVE* POWER TO ISSUE still another writ- Habeas 
corpus is x>ne of the most ijiportant writs the courts can grant • Traditionally, 
habeas corpus hasn't had as many rules governing its use. as the other writs 
we've seen.. It can be used in many situations--more than we usually imagine. 

r 

The term habeas corpus comes from latin and means '"YoU will have the 
body.'* Penal Code Section 1473 tells when this writ can be used: "Every person 
unlawfully imprisoned or resjtrained of his liberty, under any pretense whatever, 
may prosecute a writ of habeas corpus, to inquire into the cause of such impris- 
onment or restraint/* ^'"^ ^ • 

Suppose you think you're being held uhfairly., You can ask an appel- 
late court justice or an appellate court to order your release. The court will 
send the agency that is holding you an "order to show cause." That is, an 
order to come .before tlie court and show the justices that you're being held 
correctly. 

A habeas corpus hearing normally looks to see if the court or body 
^holding you has the power . to do so. The writ also examines cases in vhich you ' 
^claim you were imprisoned under an unconstitutional statute. And cases involving 

very important questions of law that can't be dealt with by ordinary means. 

The writ's purpose in' all these exan?)les, however, is to test the legality of 

your confuionent and to bring about your inpediate release if you've been 

held illegally. . 

Historical Background ' 

THE WRIT OF HABEAS CORPUS HAS EXISTED since the thirteenth century. 
To, the English it was a guarantee of certain rights^ under the Magna Carta- -thieir 
charter of political and civil liberties. Throi^lx the writ of habeas corpus,^ 
the English people could make sure that prisoners were triqd or discharged, at 
least on bail, once each year. The prisoners couldn't be locked up and forgotten 
forever. . - ' ' 

t We've had habeas cofpus in the IMited States since the country's 
independence. It was part of English common law that the colpnists borrowed 
from Britain and included in their own legal system. Today both the United States 



and California ^Constitutions recognize the writ o£ habeas corpus. Both say our 
right to this writ can^t be denied, except iri .cases of rebellion, or invasion 
when gublie' safety requires. ^ , 




^ « • » • * 



Restraint'- . . , ' ^ ^ . 

' . ' • ^ / 

AS WE'VE SEEN, THE QUESTION in habeas corpus proceedings is whether * , . 
'there's been unlawful restraint. The restraint can be imposed by legal process-- 
that is, through the courts. Or by the decisions of administrative bodies, ^ 
military authorities, or others. The ..restraint must be real and involuntary^ , 
a^;well as illegal. But the person doesn^t necessarily have to be locked up. » r 
Fo^ example, the California ^ipreme Court ruled that a convict on parole is essen- 
tially a prisoner of tKe Corrections Department. The cqnvict can test the legal- 
ity. o£ his restraint through a writ of hal^eas corpus.. 

. Judicial fROCEsy 

THE MOST COMMON FORM OF RESTRAINT IS THROUGH 'THE COURTsV Mickey I&iowles 
is^ arrested and put in jail, but no charges are brought against Mm.. Jack Sil- 
bert is convicted and sent to state prison. He claims he was only senfenped to . 
the county jail. Rita Thomas is required to pay $50,000 bail for release on a 
petty theft charge. 



In^l these exanples, the people .involved are confined by the judicial 
process--the court system. If they think they're being held illegally, they 
can ask to be released on a writ ot habeas corpus. Penal Code Section 1487 spells 
out the times \dien a person confined by the courts can be released- on habeas cor- 
pus,,. These incliide: ' . * ^ 

^when a court acts without authority — or goes beyond its authority — 
and restrains you; 

*when your imprisoment is^ legal at firsts hut becomes illegal through 
something thaj^ happens later; 

*when the perdon who has you in custody isn'-i the one legally allowed 
to hold you; ' * ' 

*when the judicial process involved in your confinement is defective 
in some very important way; 

*when the proper judicial process has been applied to a case not 
allowed by law; 

*when the Qudicial process is not authorized by arty court order or 
judgment or by any law; * ' ^ 

^when you have been arrested without reasonable or probable cause. 

Case Example ^ . - 

A COURT CAN ISSUE A WRIT OF .HABEAS CORPUS in^^both civil and criminal 
cases. Let's look at one exmple. Jane Rider was in custody legal ly--thi'ough 
correct judicial procedures. The question was whether or not she had been denied 
certain constitutional rights and was because of that, illegally held. 

Jane was in the county juvenile hall. She was waiting for a court 
hearing on a criminal charge. _^The si5)erintendent of the juvenile home wouldn't 
let' Jane speak privately with her lawyer so she could prepare her defense. The 
superintendent wanted to bk,present during all discussions. 

Jane filed a writ of habeas .corpus. She admitted she was held in 
juvenile hall legally. But she argued that her lawful restraint became unlawful 
when the si5)erintendent wouldn't let her speak privately with her lawyer. 

\ - 

The appellate court agreed. It said a person could be unlawfully res- 
trained of liberty--and entitled to a writ of habeas corpus— eyen though his 
custody was legal. In other words, someone cotild be '^deprived' of some right to 
which,, even in his confinement, he is lawfully entitled under/ the constitution 

or laws of this\ state or the. United States '* Through writ of habeas 

corpus; Jane Rider was allowed private consultations with her lawyer. , . , 
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Other Forms of Detention 



WE'VE SAID THE MOST COMMON FORM Of RESTRAINT teste^^fey the writ o£ 
habeas corpus is judicial restraint- -inpDsed by the courts. But there are other 
forms, fc^too. You could use a habeas ^corpus writ: 

*To dedda whether someone is being properly held in a hospital for 
the insane; 

'^To get someone out of custody ^ when that person has recovered from 
alcoholic or drug addiction; 

*To test the confinement of aliens not allowed to enter the United 
States; 

^To see if all legal requirements have been met in EXTRADITION ,<?ases; 

/ 

*To test illegal induction into the military^ or jwHsdiction in a 
' court^nartial; 

^To determine a -child^s custody^ particularly in divorce^ guardian- 
,shipj or adoption proceedings. 

Let's look at an example o£ habeas corpus in a child custody case. 
Albert aJld Pauline Bauman were divorced ^in Oklahoma, Each got custody o£ their 
daughter Arietta for several months each Vearr- Albert Bauman later asked the 
court to give him total custody of the child, "My former vdfe isn't taking care 
of Arietta properly," he said, ^ ^ ' 

Pauline Bauman moved to California, She took her daughter with her. 
Meanwhile the Oklahoma court granted Mr, Bauman 's request and gave him full cus- 
tody of the child. He filed a writ of habeas co^us to^force Mrs, Bauman to 
give Arietta up, 

A California Court of J^>peal ruled in Albert Bauman 's favor and granted 
the writ. The court said the Oklahoma custody order was proper. Mrs, Bauman 
had to return Arietta to her former husband's care. • • 



Procedure 



WHO CAN ISSUE A WRIT OF HABEAS CORPUS? The Supreme Court or any- of 
its justices, the Courts of Appeal or any of their justices, or a siperi^r court 
judge. Generally a court won't grant a writ of habeas corpus if there is some- 
thing else the person could do- -such as appeal. 

You apply for the writ by a written petition to the court, Hlie peti; 
tion says you're being held and tells viio is holding you and v^iere. It also 
tells why you think your restraint is illegal. After studying your petition, 
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the judge luay decide to' issue a writ. The writ tells whoever is holding you to 
come before the judge at a. certain time and place. The person receiving the 
writ '^makes a return" or answer. That is, he state3 in writing viiether or not 
he/s holding you and vdiat his authority is. After the judge receives the return, 
he* holds a hearing. He decides^ whether or not you* re. being wrongfully held. The 
judge can hear evidence and subpoena witnesses- -that is, force people to teiiify. 

The judge will release you if he thinks there *s something illegal about 
your confinement. He may not free you from all restraint— only the illegal 
parts. But what happens if the ^udge thinks. yoin: confinement is legal? Then he 
j^5uld' refuse to grant your writ o¥ habeas corpus . 

Does this end your fight for freedom? Not necessarily. If a lower 
court won't grant you a \^it of habeas co^us, you can file a new petition for 
another writ in a higher court. You can soijietimes go right to the California 
Suprane Court, if your case is inrgent. 

The State can always appeal thejudge's ruling. This means that if 
the judge orders your release, tiie State can ask an appellate . court -to review 
the situation. Tlie higher court might agree with the State. The court might 
reverse the judge's decision. 



Judge Discipline 



THE SUPREME COURT HAS ORIGINAL JURISDICTION in another area. If neces- 
sary, the Court can discipline a judge. The California Constitution gives this 
power oftly to the Supreme Court. The Court uses its authority carefully. , [Cali- 
fornia Constitutidh^ Article VJ, Section 18. ] 



When might a jiMge need discipline? 
When he is guilty of a mjONY, under federal or 
state law. The Supreme Court can remove adjudge 
under these conditions on its own motion. Or on 
the reccxnmendation of the Commission on Judicial 
Qwilifications. this Commission was established 
by a constitutional. provision. It is made \jp of 
several judges, lawyers, and public monbers. It 
investigates charges of judicial misconduct or 
disability and makes reconmendations for disci- 
pline--if necessary--to the Sipreme ^urt. 




Sea! of CtUfcrnia. 



In addition, the Court can retire a ^ . 
Judge if he has a permanent disability that * ^ ' * ^ 

seriously interferes with his work.. Perhaps th? judge is very old c^'iH 2?id 
no longer has the energy and clear-headedness needed to handle his cases . 
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On the Commission's recoranendation, the Court^ean also CENSURE or 
ronove a judge for one o£ the following reasons: a) wilful misconduct in. office; . 
b) wilful and persistent failure to perform his duties; c) a serious drinking 
problem; or d) conduct that affects the administration of justice adversely and 
brings the judicial office into disrepute. In addition to censuring, ranoving, 
or retiring a. judge, the Supreme Court can sometimes even refuse to let a judge 
practice law in California for a certain amount Of time. 



Procedure ^ ■ 

BEFORE THE COURT CAN START TO DISCIPLINE A JUDGE, it must follow 
definite procedures. First the Conmission on Judicial Qualifications has to 
investigate charges against the judge on its own motion or because of a complaint. 
These proceedings are confidential. 

Suppose the Conmission' s investigation doesn't show any reason for 
discipline. Then the matter is dropped. But sometimes the Commission feels it 
should look into the charges further. It arranges for a hearing and notifies 
the judge of the charges against him. 

At the hearing the judge can have a lawyer represent him and confront 
and cross-examine witnesses. The judge can introduce evidence in his own behalf. 
He can also have the court subpoena witnesses to testify. 

After the formal hearing, the Conmission may decide there are grounds 
for, the charges against the judge. Then the Conmission will recommend that the 
Supreme Court censure, removej or retire the judge. Five of the Commission's 
nine members must agree on this reconmendation. The judge, however, can ask the 
Supreme Court to modify or reject the Conmission 's reconmendations. The Court 
will consider the judge's arguments before 'making- its final decision. 
[California Conatitution^ Article VIj Section 18; Rules of Court 901'-921.] 

^ Attorney Discipline 

THE SUPREME COURT CAN DISCIPLINE ATTORNEYS, TOO, when it has good 
reason. For exan^le, when a lawyer has been convicted of a crime involving 
MORAL TURPITUDE- -that is, an offense showing a serious lapse of judgment and 
ethics. Such as stealing money that .rightfully belongs to a client. Or bribing 
a witness not to testi:fy against the ^Lawyer's client. 

The attorney's wrongdoing doesn't have to be a crime^ however. Any 
offense involving moral turpitude may be grounds for the Suprane Court to disci- 
pline an attorney. Perhaps the attorney contacts the judge in a case without 
advising opposing counsel. Or perhaps he promises to represent a client and then 
does nothing ^ all about his case^ ^ - ^ 

Before the Supreme Court can discipline the attorney, though, it must 
follow certain procedures. First The State Bar of California --the agency which 
licenses all attorneys who practice law in this state- -investigates the charges 
against the attorney.' As with judges, the initial proceedings are confidential. 

' o. . ■ ' - ' 
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I£ the State Bar finds that the charges against the attorney areri*t true, it 
^ drops the matter. Ifowever, if* the. State Bar believes there is sme truth to the 
* charges, it arranges for a hearing and notifies the attorney of the specific 
charges against him. At his hearing, the attorney can have another lawyer re- 
present him. He will have the chance to introduce evidence on his own behalf. 
And he'll be able to confront and cross- examine witnesses against him. 

After the hearing the State Bar may decide there are grolnids for disci- 
pline of the attorney. The- State Bar may then itself privately reprove the 
attorney- -that is, warn him to improve his conduct. Or the State Bar may publicly 
censure the attorney. If the charges against the attorney are quite serious, the 
State Bar will ask the Sipreme Court to suspend or disbar the attorney. Suspension 
means the attorney can't practice law for a certain period of time. Disbarment 
means the attorney can't practice law for at least five years. 

If the attorney disagrees with the State Bar's recomnendations to the 
Supreme Court, he will have the opportunity to tell the Court why he doesn't feel 
he should be suspended or disbarred. He' also has the right to request Supreme 
Court review if the State Bar decides to publicly or privately reprove him. 
The Court will consider the attorney's arguments and the State Bar's findings 
and recommendations before it makes a final decision.- 

« 

APPELLATE JURISDICTION 



Courts of Appeal 



y.- Superior Court Cases 

WE'VE SEEN THAT THE SUPREME COURT AND THE COURTS Of . APPEAL have origi- 
nal jurisdiction to issue writs. And that the Supreme Court has original juris- 
diction in judge and attorney discipjLine cases. Now let's take a look at the 
areas in which these courts have appellate jurisdiction- -where they review cases 
from lower courts. 

The California Constitution allows the Courts of* Appeal 1^ review many 
lower court decisions. These include all cases v^iere the superior court has 
original jurisdiction. This means civil cases where the amount of money involved 
is over $5,000. And more serious criminal cases, punishable by death or imprison- 
ment ih the state prison. 

Suppose you're tried in superior court on a chfirge of second degree 
burglary and found guilty. You want this verdict reviewed. ,The Court of Appeal 
in your district can hear your appeal. Is there any time when the Court of 
Appeal can't review your case? Yes. If you're convicted of a crime punishable 
by death, only the Supreme Court can handle your appeal. 
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Justice^ Municipal Court Cases 



THE COURTS OF APPEAL REVIEW OTHER KINDS OF CASES, TOO, They may review 
^ a case tried originally in a iiunicipal or justice court, then appealed to the 
appellate department of the superior court. For example, suppose the Ridgeway 
Furniture Coinpany sues Richard O^Reilly for $1,500 in municipal court- . O'Reilly 
loses the suit. He appeals the decision to the stperiof court. It may be that 
a Court of Appeal can review his case instead, either before or. after the su- 
perior court rules on it. This might happen under one of the following condi- 
tions : 

1) CEKriFICATIC»^ &!/ superior , -court on its om mcStion The superior 
court can ask i^t a case be\transferx*ed to a Court of Appe'al^ either before or 
after the si^erior court appellate department makes a decision on it. We say 
the supeHor court ^^certifies'' the transfer. The superior pourt can ask for a 
transfet '^to secure"" uniformity of decision or to settle important questions of 
law.^,^ * , ' 

When might the superior court ask a Court of Appeal to review 
Richard O'Reilly's case? When it wants the Court of Appeal to^ clear up two' or 
more conflicting rulings an^the same point of law made by two superior courts. 
To certify^ the superior court writes a brief statement. The statement explains 
the problem — the reason the superior court wants a transfer.^ The statement also 
gives the superior court's decision in the case^ ^de one. 

A Court of Appeal must order Ridgeway Furniture Company v. O'Reilly 
transferred to it within a certain, time p^eriod. If it doesn'tj^ the transfer is 
denied. . - . ' ^ 

2) Certifioatidn hy superior court on application of one of parties — 
There's a second way in which a Court of Appeal can hear a case reviewed by the 
superior^ court. One party in a case may ask for the transfer. She reason^ 
again^ must be to ensure uniformity of decision or to settle an ^mporpxnt ques- 
Hon of law. 

Suppose Riahardt^'Reilly^wantSi-to transfer his case. He can ccpply 
for certification only after the sup^erior court "Reviews his appeal and reaches 
a judgment. If the superior court certifies O'Reilly's case^ th^ Court of Appeal ' 
may refuse to hear it. Then that^s the end. The supeHor court's decision 
stands. 

d) Transfer to Court of Appeal on own motion — There 's a third way 
in which a Court bf Appeal can revtew a superior court case. That^s when the . 
Court of Appeal itself orders the case transferred* When might it do this? The 
justices on the Court of Appeal rpight read a superior .court appellate deparimient 
decision. ' They then might decide to transfer the case involved for a new heart- 
ing. Acfain^ their purpose would be to settle an important question of law or 
resolve conflicting decisions. ■ ' * - ^ 

T ' ^ ' 

A Court of Appeal has to transfer the case within a certain amount 
of time after the superior court appellate department makes i^ts decision. 
Otherwise the lower court ^s decision stands. 



We must repeat one point. The Court of Appeal alone decides if it will 
hear a case first appealed to the superior court from a municipal or justice 
court. The Coi^rt of Appeal h>ill review a case ficrther only if i^'^ importfmt 
enough to warrant higher^ court examination. ' • 




DO THE COURTS OF APPEAL HAVE APPELLATE JURISDICTION in any other cases? 
Y^s. The Supreme Court has power to transfer cases. It can send any matter on 
appeal before it- -except a death penalty case- -to the Courts of Appeal for con- 
sideration. \ . 

r 

Hbwever, appeals fran all cases originating in siperior court go dir- 
ectly to a ICourt of Appeal . So the Supreme Court generally uses its transfer 
power only to send a case from one Court of Appeal to another. Or to send a case 
back tor- a Court of Appeal after transferring the case to itself.. 



"Supreme Court 



Death Penalty Cases 



WE'VE ALREADY^ MENTIONED ONE AREA in which the Supreme Court has appel- 
late jurisdiction. The California Constitution states that the Supreme Court 
alone has p^wer to review death sentence appeals. • 
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Transferred Appeals- 

f 

f ^^^^^^^^^^^^^^^^ 

C 

" \iVyE SAID THAT THE SUPREME COURt CAN TRANSFER A CASE from itself to 
a Court of Appeal. Or vice versa— it can transfer a case from a Court of Appeal 
to itself • . , . , 

; ' 
The Suprone Court ^can decide to transfer a case before a Court of Appeal 

hears and rules on it. IVhen might the Court do this? Usually vdien it wants to 

bring together related cases for consideration. Suppose several Courts of Appeal 

are reviewing similar cases, involving a police officer's authority to search a 

car stopped for speeding. Thq Supreme Court might decide to bring these cases 

together. It could make one ruling on all bf them that would be binding on the 

state's lower courts. Otherwise there could be two--or more—interpretations in 

different parts of the state. 

Another reason 'the Supreme Court might transfer a case to itself is 
this.^ The Court might want to review an' appeal and iijake a prompt decision if the 
case is one of public jjnportance. For exanple, the Supreme Court might hear a 
case on^ school integration. It could reach a, decision quickly that would be 
binding on the state's schools. 

Can the Suprone Court transfer a case to itself after a Court of 
Appeal has ruled on it? Yes. But the Suprane Court must act within a certain ^ 
legally established time period. ' . ' 

Usixally the 'Supreme Court hears a case already considered by a Court 
of Appeal through a "petition for hearing." This is a formal request filed by 
one of the parties in a case. He asks the Supreme Court to review the lower 
court's decision. 

Suppose Terence Lijttle is convicted in>superior court for possessing ' . 
cocainei Terence appeals to the Court of Appeal in his district. He says 
police officers entered his hcMe without a proper Warrant and illegally seized 
the cocaine. i ' 

The Court of Appeal upholds Terence '^s coj^viction. So he asks 'for a 
further review of his case in the state Suptofne Court. He must file a petition 
for hearing within a certain amount of time afi:er the Court of Appeal reaches a 
decision. If at least four justices on the Sup^reme Court agree to the petition, 
the Court will review the ruling. \ / ' ' 

When will the Court agree to review a case? In three instances. The 
first arid most common is when the Court wdnts to resolve conflicting decisions 
6r to settle an iji5)oytant question of law. For exajiple, the Court might think 
the search and seizure question in Terence Little's case inportant enough for 
another look^ Or perhaps several Courts of ^peal have ruled differently on 
the same question. The Courts of Appeal act independently of each other., ^ They 
can and do make conflicting dec is ions --and no one of them is bound by another's 
rulings. The Supreme Court may want to hear a case to set a uniform rule of law 
for the state. 
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The second instance in vMch the Supreme. Court can review a Court of 
Appeal decision on petition is \^en the Court o£ Appeal acted vdthout jurisdic- 
tion* Perhaps the Court of Appeal heard a case on appeal from the municipal ' . 
court—and there was a mistake in thQ transfer procedure. . , " ^ 

Finally, the Supi^^e Court, can review a Court of y^peal decision on^ 
petition when a party thinks, a particular justice should have been disqualified.^ 
If that were so, the cou?1:*s decision might be invalid--since two qualified jus- 
tices l?ave to agree on a jlidgment.^ The Supreme Court can, on petition, review 
a case like this. , • L< 

One final point: After a transfer to the Suprane ^urt, a Court of * 
Appeal's decision no lohger has any effect. The Supreme Court's judgment alone 
will stand; • . ^ , - ' • ^ 



• . '- ' ■ ' ^" APPELLATE PROCE SS ' ' • ' - . 

■ ^ ^ The DEFENDANT viaea unateadity to hia f^eet a^the s'urora file ailentlu 
into the owcy box. . .. 



* ' . "piey^ve got to find me not guilty," he whispers. "They^ve ousi got 
to." * . , . 

Bis attorney nudges him to be quiet. 

* The ^udge asks^ "Ladies and gentlemen of the jury^ have you agreed ^ ' 

upon a verdict?" ' * ' . 

The Jury foreperson replied, "Yes^ your honor^ we the gury find the 
defendant guilty as charged. " " ' ^ ^ 

. The defendant sinks slowl^ into his chair. 

His attorney claps him on^he shoulder. ^'We haven't lost yet j" he 
says. ' "We'll appeaV." 

We've talked about the appfellate courts and the kin4s o£ cases they 
heat. But what exactly is an "appeaj?" Arid how does a convicted defendant 
go aboat getting an, appeal? , • ' 

Suppose a party iJiiriks the trial court made a mistake in applying or 
interpi;eting a law in his case. Or his attorney says the court Allowed an 
improper procedure during the trial. In such cases the party can appeal. That 
is, he can have an appellate court review his case ^and perhaps change the 
" decision.. The higher court decides i£ the trial court actually made an errcn:. 
But a minor error isn't enough. It must be an important error that caused the 
appealing party to receive an unfair trial. 

Right To Appeal 

WHAT GIVES YOU THE RIGHT TO APPEAL an unjust '^decision to a higher 

court? 

ij ' ' ' 

Under English common law there was no right to appeal. Naither the 
United States Constitution not the Bill of Rights mentions this right, either. 
But these documents, do guarantee DUE PROCESS rights, such as your right to know 
what you're accused of, your right to bail while awaiting trial, your right to . 
counsel, your right to a public trial, your right to a jury trial, and your 
right not to be tried twice for the same crime. Your right to appeal isn't 
included in this list, but it is iirplied. Without the ability to appeal to a 
higher court, there would be no way to decide if the trial jcourt had unjustly 
denied any of liyour pother rights. ^ ' . 
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Indivil 
In California, tMs 




states can and do grant their citizens the right to appeal, 
ht is ptovided by: 



1. California Constitution The state Constitution,'* first adopted 
. in 1849, revised and readopted in 1879, and amended many times since, sets up 

the appellate courts and explains their powers. [Catifomia Constitution^ 
Article VI^ Sections Ud^ lO-lS.] - • 

2. California Statutes The California Legislature passes statutes 
or laws that list the steps to follow in making an appeal. For example, these 
laws spell out who can appeal and \^3iat kinds of decisions can be reviewed by 
higher courts, [Penal Code^ Sections 1235-1265^ Code of Civil. Procedure^ Sec- 
tions 901-923.'} 

3. California Rules of Court —^The Judicial Council of^CalifbrMa, 
the primary administrative agency of the state cofirts, adopts detailed rules 
outlining appellate procedures. These .rules cover everything from time limits 
for filing appeals to the correct paper size for legal briefs. [California 
Rules of Courts Nurribera 1-69^ 101-191.} 



Who May Appeal 



IN- A CIVIL CASE, EITHER THE PLAimFF OR DEF^ENDANT CAN APPEAL to a 
higher court. Sometimes they both appeal. For exan?)le, plaintiff Snith, vrtio 
sued for $200,000, doesn't think his award of $40,000 is enough. Defendant 
Jones thiriks. it's too much. So both 9nith and Jones appeal. 




In a criminal case, it's usually the defen- 
dant who appals'. Sometimes, however, the *prosecutor^- 
who, represents the .P^opZ^ of phe State of California-- 
asks tJiat certain orders.be reviewed. But the prose- 
cutor can't appeal a verdict of not .guilty^ no matter 
how guilty he thinks the party is. 

The party who appeals must h^ve an immediate 
and substantial interest in the qase. Suppose you're 
convicted of a crime. Or you lose a lavfsuit filed 
against you for money damages-. You or your attorney 
must file the appeal. Your sister or your business 
partner can^t appeal for you. ' ' "^'^ 
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When To.Appeal 



MOST APPEALS ARE .AFTER THE TRIAL COURT niakes a final "judgment'* or 
decision in a civil or criminal case. The final judgment ends the trial and 
decides the rights of all the parties involved in the* case— unless there's an 
appeal , i 



What To. Appeal 



NOT ALL TRIAL COURT DECISIONS CAN R^IEWED by, an appellate court. 
It depends. on: ' , 

1. whether the case in question- is civil or criminal; and. 

2. if criminal, ^vhether the party who appeals is the' defendant or • 
proseputor. , . ■ ' ^ 

Civil Appeals Either side in a clvll case— plaintiff 'ot defendant- 
may appeal . the trial court ' s^ final judgment. Exanples of final judgments include 
an order to dissolve a marriage, an award of mofiey, or^a court order requiring 
a party to do or not to do something. However, you generally can't appeal inter- 
mediate rulings made by the judge before or during the trial imtii everything is 
over. Then ^e appellate^burt will review, the final, decision, including any 
earlier rylings. vMch may have affected it. • 



For exanple, sippose your trial hasn't 
begun. Your attorney asks the judge to "continue'^ 
or. delay the trial Because an iir^wrtant witness is 
out of town. If the judge insist? the trial begin 
on time, your attorney can't file an immediate appeal. 
He may think the judge made a mistake in refusing 
to delay the proceeding. But both you and your 
lawyer have to wait until the trial ends. Then^^ if 
.you lose, you can appeal. 

In a civil case' you can usually appeal art 
ORDER made after judgment, too. Suppose you lose 
your tase^ You .ask the court to give you a new 
trial before a different jury. If the judge agrees, 
the ^ other side- can appeal the jildge's order granting 
you. a new trial. ^ ' ' 




' Criminal' Appeals (Defendant) criminai^endant pleads not 

guilty. The courf finds him guilty. He nay then appeal from: 

1. A final ''judgnent of conviction/* .this is the pronouncement of 
^^^gtdlt tiie judge makes at the time' of sentenciija. Such a judgment 
'^^ght read, "Clark D. Eiohards . . . was convicted by, a jury of a 
--felony, ^ to wifi. Burglary , a violation of Section 459 of the Penal 
. Coda of the State of California, (ts charged: in ^the InformUon. " 
* • •■ 

2i An order made after ji^'gment affecting tiKe- substantial rights of - 
the party. Fbr exanple, Clark is convicted of stealing a set of 
mag ydieels, and the judge places him on,prol)ation for a year. Later 
the judge extends his probation f torn one year .to three Clark can 
appeal the order extending his probation. • 

As in civil proceedings, the defendant usually can't appeal a ruling. ^ 
or order made before or dt^ng his trial until the trial' is over. • 

Criminal Appeals .(Prosecutor) -- you mi^t think the prosecutor-^ 

in a .criminal case. has no right to appeal. It's true that if the jury finds the 
defendant- guilty the prosecutor can't appeal. But there are several, times 
before and after the- trial that the state can appeal. 

Generally, the prosecutor can appeal arc/ order made before the. trial 
that would dismiss the case and release the defendant. For exan^le, Paul Jones 
is accused of purse- snatching. Paul's attorney think? the law under which Paul 
is charged is unconstitutional. So he askg^the judge to dismi'ss the complaint 
against his client. If the judge dismisses the" complaint , then the prosecutor 
can appeal the judge's order. . ' / , • 

No Absolute Right •' . . 

WE'VE SEEN THAT YOU CAN'T APPEAL EVERY COURT ORDER or decision. Rit 
even when the law says you may appeal, there are still certain rules you must 
follow. Let's look at some exajiples. - ' 

First, your right to appeal expires if you don't file a notice of 
appeal within the legal time limits. This rule applies to both civil and crimi- 
nal cases. The court can't give you more time than the rules allow. This is 
true even if both parties agree in advance to extend the time for appeal. 

Second,^ there is no right to appeal in a civil c^e'if .ypu volun- 
tarily accept a judgment in your favor. For exanplej the jury awards Hal Wel?ster 
$6,500 for personal injuries and damages to his car, sideswiped hy James 
McGregor's van. Mr. Webster thinks $6,500 isn't enough for his injuries and 
damages, he mu$t refus^e the mofiey. If. he.*jaccepts any part of it, he'll lose * ; 
his right to appeal; ' * - ' . 
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Notice of Appeal 



as' WE SAID D\RLI,ER, YOU CAN'T WAIT TOO LONG to tell th^^-trial court ' 
you; re ^pealing its decision. How much time do you have?' ' ' 

In a civil case,' you must file a written notice of appeal with the 
superior court clerk within sixty days after the court- notifies you of the 
final decision in the case. However if you aren't notified, you must -still file 
your notice of appeal within. 180 days after judgment. ' The deadline for appeal 
can be extended beyond sixty days .if one' side- asks for a new trial. But the * 
appeal can never be filed later than ;180 days after jud^nent. : ' ■ ■ 

In a criminal case, you mus^: file a written .notice of appeal with the 
superior court clerk within sixty days after sentencing. Again, the time can't-"", 
be extende^for any reason. . ' " ' • ". 

"notice of appeal" need only say in writing that you want to appeal 
from the decision. You or your attorney mu^t sigi^ the notice. When the People 
appeal an order in a criminal case, the prosecutor must sign the notice.. You 
don't eveji have to say to vMch court you're appealing. Your appeal will auto- 
matically go to the Court of kp^al in your district, unless it involves the 
death penalty. Then it will- go directly to the Supreme Court. 

If you file an appeal, you are called the "appellant." 

If you're the party an appeal is filed against, -you 're the "respbndait." 

In the Interim 



ONCE YOU'VE APPEALED, THE TRIAL COURT no longer has jurisdiction over 
your case or the pjsople involved. For example, it can't look at newly -discovered 
evidence. Nor can it change the amount of 'money awarded. The appellate court 
alone has authority over you. . 

What happens to -the judgment against you vhile your case is on appeal? 
Sometimes the judgment is delayed by a. STAY OF EXECUTION or a WRIT OF SUPERSEDEAS. 
If a 5tay or writ is 'granted' in a civil case,. for example, the court may not 
immediately make you pay the money it says you owe for backing your car into . 
Violet Mirphy's car. At least not until your appeal is decided. And then only 
if you lose, of course. ... . , , 

t Ir ^, ' 

• - *. - /-r » 

In a criMnal case, the judge may or may not ordei* you to serve your pri-" 
son sentence until the higher court reviews your case.. But if you appeal a criminal 
conviction, you may still have, to wait in jail until your appeal is. decided., 
People convicted of dangerous feloni,es usually have to stay in jail pending their 
appeals. Those convicted of MISDEMEANORS or\ess serious crimes, howe\p, have 
the right to go free on bail. 



Hdw do you §et a stay o£ execution to hold off action ivhile your^ case 
is on appeal? This will depend on the fects o'£ your case. Sometimes a stay 
takes effect imniediately vflien you ^ile your appeal. Or it inay begin as soon as 
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you post an UNDERTMIM5 or^BOND with the trial court. These are guarantees that 
you/li follow the trial court* s order if it'^s tpheld on appeal. For exanple, 
, instead pf paying Violet Nfcirphy the judgment she wn right away, you file an 
undertaking. That is, you guarantee you'll pay her later if yoa lose your 
appeal* The amount of the undertaking or bond may be fixed by law. Or the judge 
may decide ,how much it will be. - ' 

Sometimes you^lf'Kave *to ask the trial cdutt judge'for ar srtay. When 
this happens, the judge .can either allow or refuse the stay- -depending on the 
* facts of your case. /' ' ^ * 

Suppose the trial court 4tfon't give you a stay? fou can apply to the 
appellate court for a writ of siqjersedea's. If the appellate court grants the 
writ, the trial coiirt.must suspend its judgment--at least until your case is 
reviewed. A writ of ' supersedeas isn't lisually necessary. The trial court almost 
always grants a st^y if it will protect the interests of all the parties involved.. 



Record on Appeal 

YOU'VE FILED YOUR NOTICE OF APPEAL. And the judge' lias given you a 
stay o£ execution. IVhat next? You arrange for, preparation 6£ a "record on 
appeal."/ This is the written history o£ your cas%'£rom jDegiraiing to end. The 
record on appeal usually includes all, the isnpoi^ant documents atxDut your case 
that were filed with the trial court It almost ,always includes a transcript 
of part or all of what the witnesses s^id at your trial. Trial court personnel 
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prepare the record on appeal and send it to the appellate court. The appellate 
court "reviews your case using only these papers . It doesn't see witnesses or 
hear testimony, except in very rare instances. • 

Li a civil case, the appellant lias to ask the trial court to .prepare 
the record on appeal. He has to pay the court reporter for preparing it. " In a 
criminal case, the record is prepared automatically when the notice of appeal is 
filed. 

• ^ ^- • 

Errors 
— ^ 

WHAT DOES AN APPELLATE COURT JUSTICE LOOK FOR in all these papers and 
TRANSaiiPTS? Pfe looks for errors that your attorney says came during the 
trial. For example, your lawyer might say t£e judge made a mistake in not allow- 
ing certain testimony or exhibits that would have proved pur innocence. He 
might also say the judge gave the jury an incorrect INSTRUCTION i^en he told the 
jury members how to consider the evidence. Or perhaps your lawyer might think 
the attorney for the other side was guilty of misconduct during the trial. 

^ If an attorney wants the appellate court to review any of these errors, 
he must follow certain procedures: 

1. During the triat^ the attorney must "object" or bring the supposed 
error to the trial* court Judge ^s attention. 'That isy the lawyer 
must complain at the time he thinks an error was made. For eoxanple^ 
suppose the prosecutor starts to question the defendant about other 
crimes he oormiitted. Suddenly the defense attorney exclaims^ "I 
object!" This lets the trial court Judge know that the attorney 
thinks an error was made. The lawyer has to tell the judge why 
he oho ec ted. If ^ reason is given^ the appellate court may ^ 

' ignore the objection. - 

2. The trial court judge must rule unfavorably on the attorney's 
^ objection. If the judge allows -the question the lawyer objects 

to, he says "Objection overruled. " This means the question is 
^ proper. ^ But if ihe judge doesn't think the question is proper , 
he says "Objection sustained." He tells the jury to disregard it. 

. 3. The attorney must make sure that the record to the appellate 
court contains, the error he wants reviewed. Suppose the trial 
judge allowed a question or answer that the defense attorney Ikinks 
is prejudicial or unfair to his client. If the attorney wants 
the appellate court to look at the error. He must be sure the 
record on appeal includes the prosecutor's question, the defendant's 
an^er, the attorney 's objection, and ihe judge 's ruling on the . 
objection. The appellate court won't review an error that isn't 
in the record. 
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Clerk's Transcript. . 



IN A CIVIL CASE, THE RECORD ON APPEAL USUALLY INCLUDES the "clerk's 
transcript.". This is a copy o£ all the important documents about your case 
filed with the trial court. As the appellant, you. have ten days ^ter filing 
your notice of appeal to ask for the clerk's trans.cript. You must tell the 
si:q)erior court clerk exactly what papers you want included. Within ten days the 
respondent- -the other side- -must ask for any other papers he wants included, 
too. Then the clerk lets you know how much the transcript will cost. You have 
ten days to make arrangements to pay for lie transcript. Once you do, the 
clerk has thirty days to prepare the papers. . 

In a criminal ^ case, the clerk's transcript usually includes certain 
basic docunents. The criminal defendant is Entitled to one free copy of the 
transcript if he can't afford to pay for it.* . ' * • 

Reporter's Transcript 

f ■ * ~ 

IN A CIVIL CASE, THE "REPORTER'S TRANSCRIPT" is sometimes part of 
the record on appeal, too. If you appeal, you have ten days after filing to 
ask for a coii5)lete reporter's 
transcript- -a copy of every- 
thing that was said at your 
tri^l. Occasionally you may 
want just part pf J±e trans- 
cript; a shortened version 
will save you money and will 
save the court time. The 
respondent, too, can ask that 
parts o^ the testimony he 
feels are important be includ 
ed. 

After you ask for 
the transcript, the reporter 
has ten days to estimate how 
much it will cost. Then you 
'have ten days to make a 
deposit. The reporter usu- 
ally 'has thirty days to 
prepare the transcript. But 
he can apply for aii extension 
if he can't finish witl^in o 
the time limit. 

In a criminal case, the reporter's , transcript usually inclxides all 
the proceedings of the trial. It is provided free by the' state.- 
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Agreed Statement 

INSTEAD OF THE CLERK'S AND REPORTER'S TRANSCRIPTS, tte parties in 
.either a civil or criminal case can file "an "agreed statement This, takes the 
place o£ tKe recJord on appeal. The appellant and respondent together prepare 
the. statement. It says viiat court order or jijdgment.they are appealing and 
vib^t errors they \vant the appellate cotirt.to e^camine. Tlie attorneys make sure 
the statement is accurate and con?)lete enough tallow the appellate court to 
make- a decision. ' 



' Settled Statement 

the parties in a civil case hay also appeal on a ^'settled statement," 
rather than transcripts or an agreed statonent. A settled statement is a nar- 
rative of part or all of the proceedings. It can include written documents, 
too. This short fbm of the record on appeal saves time and money. 

Usually the appellant makes up the statement and gives it to the 
trial court judge who heard the case. The judge holds a hearing to "settle" 
, the statement. At that tiioe the respondent can ask for coitectiOns of or addi- 
tions to the statement.^ wfen the trial jirfge is sure ;the statement is correct, 
he "settles" it. That is/ ne says the information in the statement is accurate 
and conplete. ' — ~~ . 

Parties in a criminal case can't use a settled statement— except 
vihen there is no reporter's t:ranscript. Perhaps the transcript is lost, or the 
reporter is no longer arouM to transcribe it. 



Filing the Rec^d 



" WHAT HAPPENS WHEN THE RECORD ON APPEAL IS COMPLETED? The trial court 
clerk sends it to the appellate court clerk. In a civil case, the appellate 
court clerk tells the appellant he must pay a filing fee within twenty days. 
After the fee is paid in a civil case- -or after the record in a criminal case 
is received- -the record on appeala^s offic:i4lly filed with the reviewing court. 
Then the attorneys write their bri^ 



Briefs 



WHAT IS A BRIEF? It*s a legale, dociment that lists and eJq)lains the 
legal questions in the case. Every appellant met file an "opening brief," or 
the court will dismiss the case. .Every respond^nt must file a "respondent's 
brief," or the court may base its decisidn on the record on appeal and the 
appealing side's opening brief. Any appellant may file a "reply brief.*" 
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. Briefs tell the, appellate court what the ca?e is about* They point 
out specific errors in the trial qourt proceedings. Each brief lists and explains 
the laws and case decisions the attorney wants the court to consider. The 
brief mst be very definite. It must "cite" or refer to exact laws and earlier 
decisions the attorney thinks are inoportant. It's up to the appellant ^s lawyer 
to show the reviewing court that the trial court was wrong. The appellant *s 
.attorney can't bring up new errors vfcen he files his reply brief. He can only 
refer to errors he mentioned in his opening brief 

The appellant usually has thirty days to file, his opening brief. The 
^respondent has another thirty days to file his brief. Finally^ the appellant 
h^ twenty, days to reply to the respondent'' s brief. -These time periods can be 
^increased by up to sixty days each, if the attorneys agree. But beyond that; 
only the C3iief Justice of the aq)reme Court or the Presiding Justice of the Courts 
of Appeal can give extra time. Ihe case can be dismissed if the attorneys don't 
file their briefs vihen they should. But this is rarely done. ^ • 

Since a brief is a legal argument, it is^ usually prepared by an attor- 
ney. In a, civil case--if enough money is involved to make an appeal worthviiile— 
each party can generally afford to hire a lawyer. But many criminal defendants^ 
can't afford attorneys to prepare their appeals. In such cases, the appellate 
court voll appoint a lawyer to help the criminal defendant with his appeal. The 
state will pay for the attorney. 

Oral Argument 



ONCE THE BRIEFS ARE FILED, the appeal is set for "oral argunent." The 
attorney can waive or skip tdie oral argment if ^h? wants, to. He then asks the 
appellate court to examine the case by looking at the record and briefs alone. 

However; lawyers generally ^argue -their • 
cases before the Si5)reme Court unless the Court speci- 
fically asks than not to. This happens when the „ 
Court is anxious to decide the case and doesn't want 
to hold up its decision until oral arguments can be 
heard. 

An attorney makes an' oral argument' if he 
has new laws or case decisions to tell the Court 
about. For exanple, he may want to mention an impor- 
tant case decision made after he filed his brief. 
He can tell the justices how he believes the new 
decision affects his case. Or in a complicated case, 
the attorney may think it will help his client if he 
explains the .most in5)ortant questions involved in a 
face-to-face presentation to the justices. During 
the oral argument -the justices are free to stop the 
lawyer to ask a cpiestion. This gives the attorney a 
chance to make* sure the Court really understands the 
arguments" he presented in his brief. 
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Court rules give each party a maximuin of .thirty Siinutes to present his 
oral argument. But most -arguments are. shorter, even in ccnnplicated cases. The 
appellant's attorney has the right to speak. both at the beginning and end of the 
proceedings. This way he can present his case and then answer the respondent's 
arguments, \Mdi support the trial court's decision: ' It isn't necessary for 
either of the parties to be present for the oral arguments. 



Making the^ Decision 

AFTER THE LAWYERS ARGUE THEIR CASES, the court begijis. to work out 
its decision. The justices will already have looked at the record on appeal. 
They^dll have read the briefs. Now they will think about the oral .arguments, 
too. *niey may do further research on their own. They may talk about the case 
with other monbers of the court. 'But finally each justice will make tp his own 
mind about how the case should be decided. • . ^ 

In the Supreme Court, at least four of the~ seven justices present at 
the oral argument must agree on a decision. In the Courts of Appeal, two of ' 
three justices |>resent must agree. Suppose there haven't been any oral argu- 
ments? Then all the justices are counted as "present" when they make a decision. 



Basis of Decision 



HOW DOES AN APPELLATE COURT REACH A DECISION? The facts of each case- 
aK>ealed ar§ different. But the justices have guidelines for reviewing cases. 

First, the justices deal with questions of law, not fact. The tr^al 
court decides the facts. It hears witnesses and looks at exhibits. The appel- 
late court justices are different "from- trial court judges. A jiastice doesn!t 
decide if an alibi is true.. He doesn'^t decide, which of two drivers involved in 
an accident ran the red light. The trial court and jury decided these questions 
of fact. And except in very rare circumstances, ^e. appellate court won't review 
the facts. The court will accept them as true^ . 

Instead, the appellate court reviews the entire record of the case. 
Did the trial court make any errors? Did these errors lead to the verdict? 
Were you found guilty or negligent because of the trial court error? Did the 
trial court make a mistake of law? If so, did the mistake hurt you or affect 
your rights? Ifoiild a different decision probably have been reached if the court 
hadn't erred? * 

Even though the trial court makes a mistake, the error doesn't always 
mean there was a miscarriage of justice. If the court's decision would, have been 
the sane with or without the error, then the error is not prejudicial. For* 
exmple, technical errors aren't prejuciicial. Perhaps your name was misspelled ' 
on the complaint agaihst you. Or maybe the prosecutor didn't sign the complaint. 
Many minor procedural errors aren't considered prejudicial, either! For exam- 
ple, an appellate court usually won't reverse a case siiiply because the trial 



30 



court jiadge forgot to caution the jurors before each recess not to talk to 
each other about the case. In addition, an error generally can't be called 
prejudicial if your attorney didn't object .at the time the^mistalce happened dur- 
ing the trial. ^ i . ^ 

Sometinies a prejudicial error is "cured" or corrected later in the 
proceedings. Si5)pose the trial court improperly let in evidence that you were 
convicted of a crime many years ago. If you later took the stand and freely 
said the same thing, the error Is considered corrected. 




Some eiTors are always preju- 
dicial. For example, siq)pose you don't 
speak, much English and the trial court 
doesn't, provide an interpreter. If you're 
convicted and app^l, a reviewing court 
will always call IdjiLs error prejudicial. 
Or sij^jpose the prosecuting a ttoniey /tells 
the jury he knows you're guilty because , 
you told him so. This eiror is certain - 
to be held prejudicial, too. 

Of course, many errors are 
prejudicial in scrnie cases and^not in 
others- -4epending on the facts of the 
case. Several' justices can read the 
same record and briefs, hear the same 
oral argunents, and study the sam^ laws 
aild cases. And yet thej^ can reach dif;:^ ; 
ferent conclusions, about hpw a law should 
be applied in your case^. ^ 



> Jhe -Decision * * . - 

AFTER ITS REVIEW, THE APPELLATE COUf^T can do one of three, things . It 
can "affirm," 'Modify," or "reverse" the trial court's decision. 

Suppose the appellate court agrees with the trial court's ruling? 
Then, it affirms. This means the trial court's decision has to be followed. The 
prison term starts. Or the fine must be paid. Or the partnership is dissolved. 

Sometimes the appellate court decides instead to 'modify--or change-- 
the lower court's decision. Suppose** you' re ordered to pay $200;0a0: to a driver, 
you injured. Your insurance company appeals because it thinks the amount of 
money is too high. The appellate court reviews the riecord of the case. The jus- 
tices decide that of the $200,000 judgment, $15O,0OO was "punitive" damages— not 
allowed in an ordinary accident case such as this. Therefore, the appellate 
court; modifies the judgjnent by reducing it to $50,000\ ^Of course, the appellate 
court will only modify a judgjnent if this will help the appellant. 
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Finally, the appellate court caij reverse, or set aside, the original 
decision. When a decision is reversed, it no longer epcist^. Perhaps the appel- 
late court reverses Bill Dal)j;^ mnviction tor Swrder . ' This does not mean tiiat . 
Bill will necessarily go free^TT^^ means he's entitl^ to another trial before 
a new jury. V - M * * 

A new juiy will look at the facts of Bill'sjfease and make a decision. 
Ifewever, the error that caused the original decision it^ be reversed won't be 
made again. Suppose the jixlge in Bill's first trial €et the jury hear testimony 
about crijnes Jie comnitted earlier. If the appellate court decides the judge 
made a mistake in allowing this testimony, it will say that the testiniony can't 
be given in the new trial. And'-^Hfe might result in not guilty verdict for 
Bill,. Or it mig^t not. 

The appellate court decision is not final rights away, as we said 
earlier. If *the Coyrt of Appeal reviews a case, the losing party can ask the 
court for a rehearing. If the court refuses, the losing side can then ask the 
Si5)reme Court to hear the case. The Supreme Court may jagree,. or it maj^refuse. 
If it does hear the case, the Supreme Court's decision isn't final yi^ht^ away, 
either. . The losing party has thirty days to ask for^^ rehearing. 1 

What happens after the appellate court fiB#^.y; decides? The court's 
decision is written down as part of its "opinion.*^ ffi^ opinion gives the reasons 
for the decision. It shows how many justic'es agreed with the decision. It 
includes, too, any dissenting opinion filed by a justice who disagrees with the 
majority view. 

All Suprme Court decisions are published in books called "California 
Reports." They can be found in your pounty law library. A Court oif Appeal 
decision is published only if it establishes a new rule of law, modifies an 
existing rule. of law, involves a legal issue of continuing public interest, or 
criticizes an existing law. Court, of Ajroeal decisions, are published. in books 
called "California Appellate Reports," also found in your-local law library. 
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BOND A certificate or written evidence o£ a debt. An agreement to p&y a 
certain amount o£ money at a certain time in th^ future, (p. 25) 

CENSURE --To blame, condemn as wrpng, express disapproval of, or criticize 
adverselj^.* Used in the legal sense when the Supreme Court censures an attor- 
ney or judge for misconduct, (p. 14) 

CERTIFICATION -- A written assurance that sofne act has or has not been done. 
Specifically, a written assurance made by one court to another court, judge, 
or court officer that certain things have been done. Tern used in the trans- 
fer of^n appeal from one court to another., (p. 16) - >J 

Civil/ ACTION Civil actions are brought against individuals or organizations 
by other individuals or organizations, r.e., a partnership, coiporation br 
government agency. The party who files a civil action seeks recovery or, redress 
for some wrong. For exanple, in many civil actions the plaintiff wants money 
from the defendant. Civil actions include the claims of accident victims. / 
disputes over business transactions, and questions of personal or property rights. 
In fact, a civil action is any action other than a criminal action, (p.. 3) 

COMMON LAll A body of law which grew out of the local customs and^rules of 
early England. . For example, if a man rented his neighbor a plov, .the neighbor 
was bound to return i.t in goqjl condition. Conmon law in the. United States 
has been formal^izfed by a long series of court decisions, recognizing -and en- 
forcing these early customs and rules. , The body of conmon law is separate 
from the. statutes or laws enacted by our legislatures; fp. l) ' . , 

CRIMINAL ACTION Criminal actions alleging violation of the California Penal 
Code are brought against individuals or organizations by the "People," acting 
through a county district attorney or city prosecutor on the trial level. The 
state Attorney General handles tl^se matters on appeal. In a criminal case 
the prosecutor asks that the defisndant be fined or imprisoned, or both. The 
defendant in a criminal action is accused of the violation of a penal law--^ 
an offense against the state. Criminal offenses include, for exanple, ifiurder, 
robbery, , rape, arson and bribery of a public official, (p. 3) 

DEFENDANT The person who defends against or denies' a criminal orTiiril charge. 
Or the person of whom something is being asked. Fqr example, the accused in' a 
criminal case, or the person who is asked to pay damages in a civil case. (p. 20) 

DUE PROCESS Justice, fair play, the ordered concept of liberty. The tern 
due process is usually thought o£ in two parts--substantive and procedural. 
Substantive due process refers to tTie fairness of a law itself. Neither 
Congress nor the Executive branch may make "arbitrary, unreasonable or Qapri- 
cious'^laws. Suppose, for example. Congress, passes a law saying that>!pdti must 
pay twice as much tax on their incomes as women. Plainly such a law vJflnld.be^' 
unfair and a d^ial of substantive due process. The courts would, declare l3ie ^ 
law unconstitutional. Hhe second part of due process --procedural- -refers to the 
way in which a just law is enforced. It prohibits unfair methods qf applying , 
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theliskj^^^ s imagine .'thjat our double tax law. is revised- -taxes are made ecpjal 
for everyct^ But st?)pose that any person vdio^is' late in paying. his tax is 
''iintted.iate^y^Mnrested and thtown into, jail for a -year ^ vdth no trial. Such 
an action •wo^idd^violate many of th^ person's basic <hie process rights. .Even 
a deiintuent'tajtoayCT has a rigiit to l^e notified of. the charges against fiim, 
a rjght\t6"a heja-ing, a right to counsel, and so forth. Our courts would not 
pettiit stsK^T_a/unjust way of • enfg^i^cing a law, even though the, law itself is 
legal. (pTzO) " . ' 

EXTRADITION The turning over o£ an alleged criminal, fugitive, or .prisoner 
by one state^or cowatry to another, -The return of a criminal to. the state 
where his fCrime was coirmitted from the state to vdiich he has fled to escape 
prosecuticoi* Also, the return of a convicted criminal who Should still be in 
the custody of 'another state, (p. 12) . * • '-^-^ 

FELONY A serious crime for which punishment is death or imprisonment £or more 
than six months, CfetSally in a state prison. Murder, robbery, arson, and the. 
sale of dangerous drugs are exanples of crimes designated as felonies in . • 
California, (p. 13) - . • ^ '\ . 

3URISDIC!TI0N The authority or right of a court to carry out its ^judicial 
duties. For example, the court's pbwer to hear a case, to decide issues o| ^ 
fact and law, and to enforce its decision. A court *s jurisdiction or authdrity 
can be limited iif' several ways: (1) the subject matter of the case. Foi; 
exan^^le, only a si5)erior court can conduct a juvenile hearing. It can*t be' . 
held in' a justice court or municipal co^t. (2) By the parties involved in ^ ^ 
the case. For example, a court has no power, oyer a..p.Qrs6n who has^ot been ' L 
properly served with a sunmons and complaint, telling him of the spScific ^ 
charges against him. (3) By, the particular judgment to be, made. For example, 
the muixicipal court can only give' a judgment in a civil case of up to $5,000. 1> 
If the plaintiff is suing for a larger sum of money, he. must file his case, in 
superior court; (p. 6) . • - . ^ \ 



INSTRUCTION — A direction given oy the judge to^ the jury concerning the law 
of the case. A statement made by the judge to the jury informing l5em of the 
law to be applied to the^^case. The jury must accept and apply ^e judge *s ' 
instructions^ concerning tt^ law to the facts of the case the^^re considering. 
^or'exaiiple,,one. instruction a judge might give the jury is^^M^ trial 
would be.* . ."Hcm^jLcide is justifiable, and not unlawful when)&nitted by any 
person when re:^ ting an attanpt It) commit a forcible and atrobSms cr^ne."- 
^_26) ^ ^ ^~ — A^ .. : . 

MISDEMEA^R Offenses and less serious crimes viiich are punishable , by a fine 
or tim^in the county jail, or, both. Misdemeanor fine^s are usually not moye .^^^ 
than $500; time in county jail is limited to six months. Petty theft, dis- 
turbing the -peace, trespassing > littering and many traffic offenses are con- 
sidered tb be misdemeanors under California law. (p. ^4) ' ' . - 

MORAL TURPITUDE — : Conduct contrary to justice, honesty, mode$ty, or. good 
^*ls. Conduct^ contrary to the accepted and customary rule of right and 
firty between man and man, An act jthought'of as immoral in itself, regardless of 
whether or not it is punishable as a crime. , , 




^ORDER — Generally, a command or, direction authoritatively given; a mle or 
regulation. In. the legal sense*, every direction of a court or judge made or 
entered in writing, and not included in the final judgment, is .an order, (p. 22) 

N ' - ♦ , ^ - ' - 

PLAINTIFF The partyr-it may be a person, business, corporation or other 
^ organization- -who brings an action against the clefendant. The party who 
coiTplains to the court of sues'in a civil case., (pv -21) ' 

,STAY OF EXECUTION A court order st&ppii^ the execution or cai5)letioh of a 
--*«^udgment or decision for a ^ecific period of time. For example, the trial 
" court may give you a 'stay of execution so that you don't have to p^y a fine 
•while your case is on appeal* (p. 24) 

TRANSCRIPT The official record of the proceedings in a^ trial or hearing. 
The transcript may include all the important docments^ filed with the* court 
about .a pjarticular case. It may also include the word-by-word "record of 
everything that was^ said during the trial or ]iearing. (p, 26) , ^ 

UNDERTAKING, A promise by two ppople--cJalled sureties- -that if the defendant 
loses his appeal and still doesn't pay /the plaintiff, they will pay for him. 
In some cases it is necessary to fi]^ an undertaking with the court before 
the judge, will grant a stay of execi^ion. (p. 25) 

, ! . K 

WRIT OF' SUPERSEDEAS A writ issued by an appellate court against a trial court, 
suspending £he trial court's power to enforce its judgment or decision while 
it is on/ appeal, (p^ 24) 



■ • _ _ ■ . sample: l e s s q r- ■ • - - - 

INTRODUCTIGN ^ • ^ ' , ' ^ ^ ' 

' ' ' ' ' *• 

Each teacher -who reads tMs education unit on the APPELLATE COURTS will 
probably consid^i: the fallowing questions:* 

— How useful ^ this material tq me and my pUid^ts? * ' , - 

— Hod can I incorporate part or all of this mzterial into!a current or 
future study unit? ^ , ^ 

— Bow can I present this material to my students in an informative and 
interesting way? * , . 

' ' ' - ^ 

Individual answers will vary according to the age, grade, and ability level 
of your students, and according to the. courses, you teach and the curriculum with 
whic^ you must work. ^ ' 

The Sample Lesson included with this education unit is just one exan^le of 
how you might choose to present this material on the APPELLATE OQURTS to your 
class. It's only a suggestion; feel free to modify this lesson or to substitute • 
one of your own design. \ 

LESSON > . - - ' , 

A. CCWCEPT: Appellate^ Courts . ' ' ' , \ 

B. GRMIE, LEVEL: Secondary (8-12) / 

C. ^ TIME NEEDED; 5-6 X:iass Periods t 4-5 Hours Student Preparation Time 

D. OBJECTIVES: To hold a Mm COURT or mock appellate hea:ring in. your class- 
room with students rpleplaying the attorneys and justices. Students will 
discuss the facts and 'analyze the issues in the ^'Samplj? .Case," All students/ 
will.pr^are legal briefs., w^ltipg on behalf of either the j^pellant or , 
Rpspon'ciQnt. Four student attorneys will make oral arguments to ,the appellate 

^ .court.' The remaining student Justices will read and analy2Q..the written * 
* l>riefs^ listen, to and analy;2ie the oral arguments, aiid ..decide the case on 

■ its meritSi ' - ^ > ,.: . - 



■'^ter the mopt cour^: the students, will be-jtble" tt^: -' 



» --define the^. roles played hy the fjarficipajats; irf the appei^ 
^ late cour^t;-"'; * ' \ Jr^'J'^ '-^^r-v*' - 

'--list the prqcedures used by thp :a{)pei]Late court- 'in. |ieaa^inig , : ->,./i 
- - ewiizixi how ,abpellate court decisions ^ ate .ma^e> .\ - \ : . ; x' % 



E. ' PROCEDURES:,- ' . • ' - 

1. Before Court Begins > ' . ' - * 

;a. The teacher should' read both the descriptive and lesson sections of th6 
APPELLATE CX3UPTS education yuiit. ' ^ 



b. The students should read the descriptive part of the booklet^^^aying 
particular attention to the section on ^'Appellate Process/* which begins on page 20. 

c. If possible, the teacher and students might want to attend *a session of 
the. California Supreme Court or one of the Courts of Appeal. The Suprane Court - 
meets periodically in Sacramento, San Francisco and Los Angeles. The various; 
Courts of Appeal, hear caseS in Sacramento, San Francisco, Fresno, Los Ang^les,^. 
San Bernardino and San Diego. ^ The schedule of days on -which the courts Tne^t is 
available from the Cour;t Clerk. Advance arrang^ents should always -be made before 
visiting the court because seating is limited. ' ' " ' 

2. . To Hold Coui;t ' ' . , * * ' * ' ' • 

a. Day One ' ' • 

" ^ ' 1) The teacher distributes "Case Fact Sheet" to the entire class. 

2) The students read* the "Case Fact Sheet." . * * 

3) *The teacher and students discuss the "Case Fact Sheet,", listing 
the facts involved in the case, the parties who have gn^interest in the 
outcome of the case, and the issues it involves. The teacher will have, 
alreacfy' studied the "Case .'Background Sheet," which will help him/her 

• " direct the discussion. " ' ^ ^ \ 

. 4) The teacher assigns the students -to read the "€ase Background ' 
• ' Sheet" that night. . . * ' ' 

b. * Day Two'. , ^ 

, 1) . The students discuss the legal principles involved in the case, 
ba3ed on their reading of the "Case Background Sheet." If pos^iljle,. " 
/ . the teacher might want to have a law student Or attorney present to ^ 
- . -Assist Wth ^ • . 

/ * 2) -The, teacher divides the class into two groups. 'Qa^ group wiil , 
. represent* the Appellant in the brief writing exercise; [the other will 
• ' , represent the Respondent. , \ . • '^V*:'' ' ' ; 

3) The teacher assign? each student .to write a b^ief , either for the . * 
' . , Appellant.. or Respondent, the briefs should be 3-5 pages long in esa^y 

• • , \r /fom. '; *The .briefs 'should contain: ' , / 

• ' , ; ^ > , , , ■ . ' ^ ' ^ • ' . • , ' ' » - 

, , :,a) *' cWe :o£ Action--a statement of how' the *cas^ reached thfe^ ; 
^\ ' . ^'appellate court. , - ' 



b) Stiatonent o£ Facts --a brieY listing ,b£ the main facts o£ the case. 

c) Statement o£ Issues— a statement ?nd analysis o£ the main social. 
^ and legal issues involved in the case^ supporting the position of 

;i 'either the ^pellant or 'Respondent. » 

, . d). Statement d£ Decision- -a s^tat^ent o£ wl^at the court's decision 
should be in- the case. 

' c. Day .Three- Cs ever al days later) ' 

5 1) The teacher has reviewed the brie£s and assigned £our students to 
roleplay the attorneys for the oral argumeats* ^Two students will reFnie- " , 
sent the Appellant and two the Respondent. Eacfi' student Will give a . 
separate argument based on what he/she £eels to be the important issues in 
the case. . • J; 

2) The teacher has assigned the rest o£ the students to sit as three- 
manber panels o£ the Court of i^eal. 'Each panel will elect a Presiding 
Justice; the other, two members, will be Associate Justices. These panels 
o£ 'justices will hear the "attorneys' oral arguments and make a decision 

in the .case. "'^ ^ . ■ • 

3) Each o£ the attdmeys £or the ^^pellaht has twenty minutes to pre- 
sent his/her opening argument to the justices. ' * 

d. Day Four 



1) Each o£ the attorneys £or. the Respondent has twentjr- minutes to 
present his/her oral argument to .the 'justices • / * 

2) Each o£ the Appellant's attorneys Tias £ive minutes to make a 
closing argument, rebutting the Riespondent's position. ' , ^ 

Pay Five ^ / . - ^ / . - . . \ 

1) Jhe various panels of justice?, who have previously hadv'^e'op- 
portunity ^to look over the written briefs on £ile in the- classyoom, 
meet separately tQ . formulate' their d^ 



1^ 



2^ The' Presiding Justice 6£ each Court p£ Apj3ealj3ahel announces ^its i ? 
decision and^the reasons £br the decision" to the other panels aiid the^ .v ' 
' - - ^attorneys. / ; V' ' • - . ' : *^ if^' "2 

3.;f After Court Ends . : . -"V . ^ ^ 

. The teacher shoittd review^ J:he,APPELUTC^ GplirS with. the clas§> summarizing - . 
with them tfie, roles played by the Various^articjipanls^*, the procedures £ollowed- T 
by the CQUtf,^ and, the^ decisibji-making piis'cess .^s^ed^by the jiastices.. , L ;/ ... 



SAMPLE CASE 



FACT SHEET- 



The city o£ Santa Ramona has for many years dperated-a.i^ater treatment 
plant in a residential neighborhoods The hones in the area- -valued at $40,000 
to SSOjpQO-Twere. built after the treatment plant. The plant has two functioijis-- 
to treat overflow waters' from storms and to treat sewage. Oyer the years the 
s.econd function has 'grown in importance; today the plant is the main sewage 
treatment facility for the entire city. Treated water and sewage from the plant 
are discharged direptly into the Salmon River; • . - ^ x 
'* , * , * - ' ^ • ( ^ ^ 

The Regional Water Quality Control Board--an agency of the state of Cali- 
fornia- -sets standards of] cleanliness for the rivers and streams an the area. 
The Board considers all types of pollutants and then decides the maximum allow- 
able amount of each type of pollutant that the water can obtain. Santa Ramona • 
is required by* law not to fallow pore ppllutants into the wafer th^n the Board's 
standards permit. The- city receives money from both the st^te, and federal 
governments to assist it in meeting the Board's standards. 

About a year ago the city of Santa Ramona hired a professional engineering 
firm to design a large addition to its main sewage treatment facility so that" 
it could meet the stricter clean water requirements adopted by the' Regional 
Water Quality Control Board. The city told the engineers to design a sewage 
treatment facility which would' just barely meet the requirements. ' 

The city and the engineers together decided to try a new method of bio- 
logical sewage treatment, lusing a new chemical which had recently been developed 
by Dow Chemical COTpany^ 

When the expanded facility was finished, however,^ it failed to meet the 
/Board's clean water standards. . " - 

, Residents in the neighborhood complained about the terrible odor coming 
, from the plant. • . ./ • ' 

the, Public .Health Djspartment found that the new f^ility was not able to 
treat sewage .well enoitgh to control the growth of bacteria. As a result, bac- 
terid were being discharged with the water into the Saljnon River. . 

. Santa Ranjona began to u^e, large amounts of chlorine to kill the bacteria 
in the/ discharged sewage. Too much chlorine was used, however, and most of the 
small £iy" salmon traveling, tp the ocean frbn the upstream spawning grounds were 
killed in. the river. The -city then switched to other chemicals to de- chlorinate 
the. river. . • . * ^ # , t ' ' . 

It' was. brought to -the attention^iaf the Attomey General that the' city had 
fairled. to follow the Board'' s requiranents and had pfeated a nuisance by over- 
chlorination. The city o£ Santa Ramona responded that it had attempted in good ^ 
feith' to C(:»nply -with the. requirements but had beqn prevented from full compli- 
^ance.due to circumstances beyond its control. The city's attorneys pointed to 
'the' fact that the new. biological treatment chemical did n6t work as Well as 
expected^ 'They pointed out. that the city was not responsible *fdr the poor tech- 
,jiicai desii^i of tfie facility. T^iey also stated that although the amounts of 
bacteria in the ^treated sejvage exceeded the new stricter standards of ! the. Regional 



Water Quality Control Board, the bacteria were not present in sufficient ainoimts 
M.,to create an immediate danger to public health. ' . 

In the meantime, however, the tcwiato canning season is fast ^proaching. 
The tomato canning industry is one of the largest in Santa Rqmona, and the 
canning season is short since the tomatoes must be canned while ripe, but beforq 
they spoil. - - ^ 

The waste discharge from the tomato canning plants, always overloads the . 
city's sewage treatment facilities. In the past the city has prepared contin- 
gency plans* to shut down the canning plants to reduce. the load on the sewage 
treatment facility, should this beccMe necessary to preserve the quality of, the 
city's water. However, the city has been reluctant to shut down the canning 
industry because of the tremendous economic m^icX which would result. 

The State Attorney General, therefore, has filed a lawsuit in the superior 
court against the city of Santa Ramona for failing, to meet the requirements set 
up by the Regional Water Quality- Cpntrol Board. The suit alleges: 

--that "foul odors were coming from the sewage discharge; 

--that the city had failed to successfully disinfect the river; * 

--that the river had become toxic to fish; and 

--that a liigh bio- oxygen danand had been created by the j>lant's discharge. 

In the lawsuit i the Attorney General asked the court to issue a permanent 
injunction against the city, ordering it to actually meet the pollution control 
requirements. In addition, he asked the court to award damages of $6,000 for 
e^ch day that violations of the requirem^ts continued. 

' As a temporary solution of the situation, the Attorney General also requested 
that the court immediately .take the following actions: (1) issue a tenporary 
"cease .and desist" order against the city to prevent further pollution while 
the case was awaiting trial; azid (2) issue a writ, of prohibition to prevent the 
city from dunping the waste from the tomato canning plants into the river. 

Because of the limited time ranaining before tomato canning season begins, 
these last two matters were certified by the si^q^erior court to the Court ,of Appeal 
in that district for immediate consideration and action. Both sides are quickly 
preparing their arguirtents for presentation to the appellate court. 
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-CASE BACKGROUND SHEET 



The fact situation presented in the "Stota Raraona Tomato Case" is based 
on the "Sacramento Tomato Case," an actual lawsuit filed by the Attorney General 
^ against the city of Sacramento several years ago. The case was settled out of 
court before ever going to trial. .So, of course, there was no decision to* appeal. 
Nor did the Attorney General ask an apellate court for a writ to prohibit the 
discharge of the tomato canning waste into the Sacramento River^ However, as 
you read in the "Case Fact Situation," the "Santa l^ona Tomato Case" is now 
pending before the Court of Appeal, and an immediate decision must be. made. 

The decision in the "Santa Ramona Tomato Case"- -and in an^ similar cases * , 
that conje up in the future- -must be based on the applicable laws and on earlier 
case decisions, interpreting tiiese laws: 

1. ' The Dickey Water Pollution Act ,' found in tjie California Water Code, 
sections 13000 and following.. The Dickey .Act sets up the water quality control 
boards, gives them the power to set standards for watet pollutign, and sets up 
the procedures by which these standards ^a^e^o be enforced. / . 

2. People V. City of Los Angeles ^ .(16 Cal.App.2d 494) 1958, and People 
y. Hew Penn Mines ^ Ina.j (212 Cal.App.2d 667) 1963. These are'^cases in which 
the Attorney General tried to enforce provisions of the Dickey Act. Both cases 
involve a California Court of Appeal's application of the water pollution laws 
to the facts of , the part iciilar* case. 

These provisions of the Dickey Act and of the two appellate decisions, 
interpreting the act, which are important in your decision in the "Santa Ramona 
Tomato Case," are summarized below, if, you like, you can refer to the actual 
statutes and cases, but it is not neceslsary to do so to reach a decision in th% 
case. ' • I 

1. The law distinguishes between "contamination" „of water--which means 
an actual health hazard- -and "pollution"- -which refers to the economic and es- 
thetic spoiling of water. ^ ^ 

2. The State Water Quality Control Board and its regional boards have 
the power to set up, minimum requirements for any party discharging wastes into 

a bpdy*of water. Cities and counties also have the right to .establish even more 
stringent requirements if they wish.^, ^ ^ 

3. Anyone whd is going to discharge sewage into a body of water must firSt 
advice the Regional Water Quality Control Board so that it can set iq) treatment 
requirements for tfie sewage prior to ^discharge. 

4. If the party fails to meet these requirements, then the Board is 
required to hold a hearing, and. if it finds that pcdlution has occurred, then 
it must order immediate correction. ^ . . 

5. If pollution, continues, then the county district ^attorney must seek 
a court injunction to prevent further pollution. If he fai|s to act, the 
State Attorney General must seek such action. " ' ' 

■ . ' ' i 
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6. Pollution and contamination o£ a body o£ wstte^ by endangering 'the . 
comfort and health.of people, are considered an invasioix o£ those peoples' rights, 

7. Even though the fish in at polluted 05 contaminated river are affepted, 
, the Department of Fish and Game cannot take separate legal action, but nust work 

through the Water Quality Control Board and appropriate legal representatives • 

8. The court cannot order a city or county to install a specific type of 
sewage treatment ^facility. The court can order a city or county to stop the 
polluting discharge and mpose a fine on 'the responsible party. 

9. The court has' the right to -act before an act of pollution or contamina- 
tion occurs; the threat of pollution or contamination is sufficient for injunction. 

By con5)aring the above legal principles and the fact situation, it is clear 
that the city of Santa Ramona did indeed violate the minimum, measurable require- 
ments for sewage discharge imposed by the Water Quality Control Board, It is 
also clear that the Attorney General had the right to request the writ of prohibition 
against the city in response to the threat of further pollution during the tomato 
canning season, ffoweyer, the city had the responsibility to oppose treatment 
requirements which it felt were arbitrary and unrealistic given the underdeveloped 
state of sewage treatment technology. After hearing its argumaits opposing the 
issuance of the writ, the city of Santa Ramona hoped that the court would order 
the Board to lower its pollution standards to a more realistic level, 

Argments for both the Appellant and Respondent covering such diverse points ^ 
as economics, esthetics, public health, technology, ^d invasion of rights can 
be developed by considering the rights of the interested parties: 

1,. . State Attorney General Appellant 
Regional Water Quality Contrpl Bo.ard 

Department of Public Health ^' ^ ' • 

Department of Fish and Game 

Treatment Plant Neighborhood Association • 

'2, City of Santa Ramona - - Respondent > ^ * 

Consulting Engineers * ' , 

Dow Chemical Conpany 

Tomato Growers' and Canners' Associations 
City Taxpayers' Association 
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